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1st. That the plaintiffs were owners of the slaves named and 
described in the declaration. 

2d. That those slaves escaped from the State of Maryland. 

3d. That they were pursued by the agent of the owners for the 
purpose of reclaiming them. 

4th. That the defendants, or some of them, knowing them to be 
fugitives, harbored and concealed them, in order to further their 
escape and enable them to elude pursuit. 

5th. And if, in consequence of such harboring, the slaves did 
escape, and were lost to their owners, you shall find the value of 
the slaves as damages, with interest, if you see fit. 

You will suffer no prejudice to operate on your minds, in favor 
or against either of the parties, on account of any peculiar notions 
either you or they may entertain on the subject of slavery. You 
are sworn to render a true verdict. In order to do this, it must 
be according to the law of the land, rendering equal and exact 
justice to both parties. 



Court of Chancery. Vermont, November, 1852. 

BYRON STEVENS V. THE RUTLAND AND BURLINGTON RAIL-ROAD 
COMPANY, ET AL. 

1. It is a settled principle in equity, that a majority of a joint stock association can- 
not use the joint property except within the scope of their business, without being 
liable to be restrained by injunction. 

2. A corporator would be bound by a modification of a charter by legislative action, 
which is only an auxiliary, but not a fundamental change. 

3. Where a corporation procures from the Legislature, by a supplemental act, 
authority to make a fundamental change in their charter, as to extend their rail- 
way to a different point, and thus really construct a new road, the rights of an 
individual corporator, as such, who does not assent thereto, are not thereby 
affected, although there be a majority vote of the corporation, accepting the act. 

This is a bill preferred before the Chancellor of the third Judi- 
cial Circuit, against the Rutland and Burlington Railroad Company 
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and three of its directors, by a stockholder in the Company ; the 
object of which is to obtain an injunction against the defendants, 
restraining them from applying the funds of the Corporation, or 
pledging its credit, for the purpose of constructing a railroad from 
Burlington, in the County of Chittenden, to Swanton, in the County 
of Franklin. 

It appears that the Legislature of this State, at their session in 
1843, granted & Charter of Incorporation to divers individuals, and 
to their successors, for the purpose of building a railroad from some 
point in Burlington, through the Counties of Addison, Rutland and 
Windsor or Windham, to some point on the west bank of the Con- 
necticut river, under the name of the Champlain and Connecticut 
River Railroad Company. This name was subsequently changed 
by the Legislature, to the Rutland and Burlington Railroad Com- 
pany. The charter, among other things, provides that the capital 
stock of the Company shall be one million of dollars, with the right 
in the Corporation to increase it to an amount sufficient to complete 
said road, and furnish all necessary apparatus for conveyance. 
The Company, after having procured some minor amendments to 
the charter, which it is not necessary to notice, caused the books 
to be opened, the stock to be taken, and organized in due time, 
under the law, and have caused the road to be constructed, and it 
has for some time been in successful operation. The plaintiff, upon 
opening the books, subscribed for five shares of the capital stock, 
has regularly paid his subscription, each share being one hundred 
dollars, and he has ever since been the owner of said shares. After 
this road was constructed, and while in operation, the Legislature 
of this State passed an additional act to authorise this Corporation 
to extend their railroad, at any time within three years, from Bur- 
lington to Swanton, in the County of Franklin, it being a distance 
of about thirty miles. This additional act also provides, that the 
Corporation, in the construction of this extension, shall have all the 
rights and privileges, and be subject to all the liabilities contained 
in the original charter, and the previous supplementary acts. The 
orator then proceeds to allege, that the Directors, who are made 
parties to this bill, and without authority from the Board of Direc- 
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tors or from the Corporation, and without any previous notice, and 
in bad faith, and for the purpose of prejudicing the interests of the 
shareholders, procured the Legislature to pass this additional act of 
1850, and have caused it to be accepted by the Board of Directors; 
and that the Directors have caused a meeting of the stockholders 
to be called, to see if they will accept of this act, as an amendment 
to their charter; and that they threaten, if this act shall be 
accepted by a majority of the Corporation, that they will proceed 
immediately in the construction of this extension, and for that pur- 
pose will apply the funds and pecuniary resources of the Corpora- 
tion, and pledge its credit, to whatever extent they shall find it 
necessary, to effect the object; and this, too, without the consent 
and against the will of the minority of the stockholders, and par- 
ticularly the orator, who alleges that he has not, and will not con- 
sent to accept of said act of 1850, and construct said extension, 
and that he has, ever since the passage of the act, requested the 
defendants to desist from the same. 

These are the material facts stated in the bill ; which has been 
verified by affidavit. No affidavits have been filed on the other 
side, and no application for a delay of the hearing, for the purpose 
of answering the bill ; and since it has been pending before the 
Chancellor, it appears the Corporation, at a meeting previously 
called for that purpose, have voted to accept of the act of 1850, as 
an amendment of their charter. 

The question is, can the orator, upon such a state of facts, claim, 
at the hands of the Chancellor, his injunction ? 

This case was twice argued. 

For the complainant, Messrs. March and Aldis. 

For the defendants, Messrs. Smalley, White and Oh. Linsley. 

Bennett, Ch. — It is an admitted principle, that in partnerships, 
and joint stock associations, they cannot, by a vote of the majority, 
change or alter their fundamental articles of copartnership or asso- 
ciation, against the will of the minority, however small, unless there 
is an express or implied provision in the articles themselves that 
they may do it. It is equally well settled, that a court of Chan- 
cery will, upon the application of an individual member of a part- 



RECENT AMERICAN DECISIONS. 157 

nership or joint stock association, restrain, by injunction, the 
majority from using the funds or pledging the credit of the part- 
nership or association in a business not warranted, and not within 
the scope of their fundamental articles of agreement. Courts of 
equity treat such proceedings by a majority, as a fraud upon the 
other members, which they will neither sanction nor permit. To 
prevent the commission of fraud, by injunction, has been one of 
the earliest and most appropriate heads of equity jurisdiction, as 
well as to relieve against it, when committed. It was upon this 
principle that Lord Eldon, when High Chancellor, upon the ap- 
plication of an individual member of a company, which had 
been organised for the purpose of carrying on a fire and life insu- 
rance business, restrained the company, by injunction, from embark- 
ing also in the marine insurance business ; though the applicant 
had paid into the funds of the Company only .£150, as a deposit 
upon fifteen shares: and the company gotten up by the Roths- 
childs, of England, and composed of six or seven hundred individu- 
als, with a capital of five millions sterling. See Natusch v. Irving 
and others, Gow on Part., Appendix, p. 576. The same princi- 
ple was applied to a corporation by the Vice Chancellor, and by 
Lord Chancellor Brougham, in the case of Ware v. The Q-rand 
Junction Water Company, 2 Rus. and Mylne, 461 S. C. 13 Cond. 
Ch. Rep. 126. The Vice Chancellor, upon the application of a 
single shareholder, restrained the Corporation, not only from 
embarking their funds and credit in a matter beyond the provisions 
of their charter, but also from applying to Parliament for a change 
in the charter, which would warrant it. The change desired to be 
made in that case was, that the Company might be enabled to get 
their supply of water by means of an aqueduct from the river Colne, 
instead of the river Thames, as authorised to do under their original 
charter. Lord Brougham, on appeal, dissolved that part of the 
injunction, it is true, which restrained the Company from applying 
to Parliament for an alteration of the charter in the particular 
desired, but retained the residue of it. So in Gunliff v. The Man- 
chester and Bolton Canal Company, 13 Cond. Equity Rep. 131, n. 
the Vice Chancellor restrained the Corporation, upon the application 
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of a share holder, from applying to Parliament for a change in 
their charter, to enable them to convert a portion of their canal 
into a railway, and from applying any of the corporate funds to 
the proposed object. 

It was well conceded, in the argument on the defence, that if the 
Corporation had been about to proceed to a construction of the 
contemplated extension without the act of 1850, it would have 
been a proper case for an injunction. The only question which 
can be open to debate is, as to what shall be the effect of the 
act of 1850, and a subsequent adoption of the act by the Cor- 
poration, upon the individual rights of a share holder who does 
not assent to its adoption ? If bound by it, there is no equity in 
this Bill. It is, and must be admitted, that the Legislature have 
no constitutional power, unless it be reserved in the grant, to change 
or alter an act of incorporation without consent, and thereby cast 
upon the company new and additional obligations, or take from 
them rights guaranteed under the original charter. And indeed, 
this the Legislature have not attempted to do. It also is equally true, 
that it is a part of the law of corporations, that they act according 
to the voice of the majority. But it is to be remembered, that this 
is not a suit in which the plaintiff seeks to protect himself in any 
corporate right, but in his own individual right, growing out of the 
fact of his having become a corporator, by his subscription, and its 
payment, to the capital stock of the Company. One of an aggre- 
gate corporation may contract with the company, as well as a third 
person ; and the rights of the individual so contracting are no more 
distinct and independent, in the one case, than in the other. The 
plaintiff, by his subscription, assumed to pay to the corporation, 
and only for the purpose specified in the charter, its amount, 
according to the assessments ; and there was, at the same time, a 
trust created, and an implied assumption, on the part of the Cor- 
poration, to apply it to that object, and none other. The Corpo- 
ration also assumed upon themselves to account to this corporator 
for his share of the dividends, when this road should be completed 
and put in operation ; and for his share of capital stock, though 
not in numero. The charter, in this case, gives to the State the 
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right to purchase out the road of the Corporation, after a given 
number of years, upon certain terms therein specified. The rela- 
tion between each original share holder and the Corporation is the 
same. The obligation of the contract between the Legislature and 
the Corporation, after an acceptance of the charter, is no more 
sacred than that which is created between the Corporation and the 
individual corporator. Does any one suppose the Legislature could, 
without the consent of parties, absolve a corporator from liability 
on his subscription to the Corporation, or modify it ? and can they 
do the reverse of it ? It is conceded that there is a class of altera- 
tions in a charter, which the Corporation may obtain and adopt, 
that would not so essentially change the contract as to absolve the 
coporator from his subscription, or give him a right to complain in 
a court of justice, in case he had previously paid it. 

Where the object of the modification or alteration of the charter 
is auxiliary to the original object of it, and designed to enable the 
Corporation to carry into execution the very purpose of the original 
grant, with more facility and more beneficially than they otherwise 
could, the individual corporator can not complain ; and I should 
apprehend it would make no difference with the rights of a Corpo- 
ration, in such a case, though he could show that the charter, as 
amended, was less beneficial to the corporators than the original 
one would have been. The ground upon which such amendments 
bind the corporator, I deem to be his own consent. When he 
becomes a corporator by his signing for a portion of the capital 
stock, he in effect agrees to the by-laws, rules, and votes of the 
Company, and there is an implied assent, on his part, with the 
Corporation, that they may apply for and adopt such amendments 
as are within the scope, and designed to promote the execution of 
the original purpose ; and he signs, and the Corporation receive his 
subscription, subject to such implied contingency : and if we regard 
it in the nature of a license only, it would not alter the principle. 
Both parties having acted upon it, it would not be countermand- 
able. 

But suppose the object of the alteration is a fundamental change 
in the original purpose, and designed to superadd to it something 
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which is beyond and aside of it ; does the same principle apply ? 
In the case of the Union Lock and Canal Company v. Towne, 1 
N. H. Rep. 44, the Company, under an act of the Legislature of 
New Hampshire, passed Dec. 1808, were incorporated for the pur- 
pose of rendering the Merrimack river navigable from Meed's 
Ferry to Amoskeag Falls; and in this charter the Company were 
authorised to purchase and hold real estate not exceeding six acres, 
and to exact and collect toll for a period of forty years only, at a 
rate not averaging more than twelve per cent, per annum on the 
capital stock invested. In June, 1809, (the 23d) the Legislature 
passed an additional act, which took off all limitation as to the rate 
of toll, and time of its duration, and authorised the Company to 
purchase and hold real estate not exceeding one hundred acres. 
In 1812, the Legislature passed another act, conferring the right 
upon John L. Sullivan and others, to lock Cromwell Falls, on the 
same river, which was a point not embraced within the termini of 
the act of 1808; but in other respects the acts were similar; and 
in this act, Sullivan and his associates were authorised to transfer 
the charter to the Union Locks and Canal Company, so as to be 
considered a mere addition to that charter. It was transferred and 
accepted in August, 1813. The act of June, 1809, was passed 
upon the petition of the Corporation, and the defendant became a 
member of the Corporation in that summer ; but whether before or 
after the 23d day of June, (the day of its passage,) does not dis- 
tinctly appear; though the Court say, from the declaration it 
appears all the assessments were made after that date, and a part 
after the passage of the act of 1812, and the acceptance of it. It 
became material to pass upon the effect of both acts. The Court, 
in a well considered opinion given by Judge Woodbury, held that 
each of the subsequent statutes created such a fundamental change 
in the original charter as to absolve the defendant from all liability 
for assessments made after the passage of the additional acts ; there 
being no evidence to show that he had ever personally assented to 
them. 

In the Middlesex Turnpike Corporation v. Lock, 8 Mass. Rep. 
268, the Court held that a variation and change in the course of 
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the turnpike road, from that which was prescribed in the original 
charter, was such a fundamental alteration as to absolve the sub- 
scribers from the payment of assessments made after the amend- 
ment to the charter, upon a subscription for stock, made before. 
The supplementary act, in that case, was passed upon the applica- 
tion of the Directors of the Company, with the assent of the Cor- 
poration, at a meeting duly called for that purpose ; and the altera- 
tion proposed in the act, was in the course of the turnpike road 
from Biskit Bridge, in Tyngsboro', to the Pork, in Bedford. 

The case of the same Company v. Swan, 10 Mass. Rep. 384, 
arose under the same charter, as amended, and was brought to 
recover assessments on Swan's subscription, made after the amend- 
ment. The case differed from the one in the 8th vol. in this: 
Swan was a Director in the Company, and joined in the application 
to the Legislature for a change in the charter, and when it was 
claimed by the counsel, that that fact, in connection with the fact 
that he was officially concerned in making the road under the 
amended charter, was equivalent to an individual assent to the 
amendment, and bound him personally ; the Court say they can 
not admit the soundness of the position. See, also, the same plain- 
tiff v. Walker, 10 Mass. Rep. 390. I cannot see that the case 
of Revere v. The Boston Copper Company, 15 Pick. Rep. 351, 
363, cited by the defendant's counsel, makes for them, but rather 
the reverse. The object of the suit was to recover an indemnity, 
which the plaintiff claimed he had sustained in consequence of the 
defendant's refusal to employ him, and pay him a salary agreeably 
to a special promise which he had made with them, which by its 
terms, was limited to the time for which the Corporation was 
established, provided the plaintiff should so long live, and continue 
to perform his part of the agreement. The plaintiff was a stock- 
holder, and took charge of the business as the agent of the compa- 
ny. The business of the Company proved unprofitable, after a 
trial of more than four years, and a majority of the Corporation 
voted to dissolve the Company, and wind up its concerns; and for 
that purpose appointed trustees, and assigned their effects. They 
also discharged the plaintiff from their service, and gave notice to 
11 
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the executive department of the Government, that they claimed no 
further interest in the charter. By the by-laws, the officers held 
their offices for one year, and until others were appointed. The 
Court said, the Corporation was not dissolved ; and that the plain- 
tiff, though one of the Corporation, was not bound by the vote of 
the majority. So far as an aggregate corporator, he might be 
bound, they say ; but treating him as an individual, with individu- 
al rights, he was not bound by the majority vote. This is a strong 
case to show the distinction, and the plaintiff had his damages 
allowed him after he was discharged by the majority vote, by reason 
of the defendants' refusing to employ him. 

The case of the Hartford and New Haven Railroad Company v. 
Oroswell, 5 Hill, 385, has an important bearing upon the one before 
us. The amendment in that case to the original charter, authorized 
the defendant to purchase, hold, and run upon the Sound, steam- 
boats in connection with their railway, and gave the Company, for 
that purpose, an increase of capital not exceeding $200,000. This 
seems to be nothing more or less, so far as principle is concerned, 
than an extension of the terminus of the road at New Haven, by 
steam power, on the railroad which the God of nature has made, 
instead of a railroad by land, constructed by the art of man. This 
amendment was accepted both by the Directors of the Company 
and by the Corporation, convened for that purpose; and yet it was 
held that the alteration was fundamental, and absolved the defend- 
ant from all liability for the assessments on his stock; there being 
no evidence that the defendant had personally assented to an 
acceptance of the amendment. In that case the assessments were 
made, and had become payable, and had been demanded of the 
defendant, before the amendment of the charter. Ch. J. Nelson, 
in his opinion, lays down this general proposition, "that corpora- 
tions can exercise no power over the corporators, beyond those con- 
ferred by the charter to which they have subscribed, except on the 
condition of their agreement or consent." * * * * 

In Ellis v. Marshall, 2 Mass. Rep. 269, it was held that no man 
could be made, by act of legislation, a member of an aggregate cor- 
poration without his personal consent; and the same principle 
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■would seem to apply, when he is asked to remain and become a cor- 
porator under a supplementary act, to he attached to and become a 
part of the charter, where that which it is proposed to superadd is 
vital, and constitutes a fundamental change in the charter, which 
is hut the constitution of the Company. 

The case of Gray v. Monongahela Navigation Company, 2 Watts 
and Sergeant, 150, has been much relied upon in the defence. The 
purpose of the incorporation, as specified in the grant, was to con- 
struct a lock navigation on the Monongahela river. In the charter 
it was provided that the Company might raise their dams to a 
height not exceeding 4 J feet; and that no one stockholder should 
have, to exceed ten votes. Some three years after the passage of 
the act, a supplemental act was passed, taking off the limitation as 
to the height of the dams, and permitting them to be raised to a 
height not exceeding eight feet, and providing that a share holder 
of a given amount might have twenty votes. The plaintiff became 
a subscriber for stock, soon after the charter was given, and the 
action was for certain instalments. The alteration was at the 
request of the Directors. It was claimed that the alteration 
changed a most essential feature in the original charter, and would 
absolve the defendant below from all obligation to pay his assess- 
ments. But the Court held otherwise, and I do not know that I 
should differ from them. In regard to the provision in respect to a 
change in the ratio of votes, the answer given by the Judge at the 
Circuit, in his charge to the jury, would seem to be conclusive. 
He says, it was to correct a palpable blunder in the first act, which 
made the section obscure and contradictory ; and if the alteration 
disturbed the obligation of the contract, the act was so far void, 
and the contract left in force. The provision enlarging the license 
as to the height of the dams erected in the river, was evidently in 
furtherance of the object of the original grant, which was to con- 
struct a lock navigation. It might well be said, that the Corpora- 
tion had an implied authority to obtain such an amendment to the 
original grant. 

In this very case, Ch. J. Gibson says, if the amendment extended 
to a change in the structure of the association, it would have been 
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fatal ; and it was so held by that Court in the Indiana and Ebens- 
burgh Turnpike Company v. Phillips, 2 Penn. Rep. 184. The 
change in the case of Irvin v. The Turnpike Company, 2 Penn. 
Rep. 466, was in the location of a part of the road. This was 
held, by three judges against two, not to be such an alteration of 
the grant as to be fatal ; and that an acceptance of the amendment 
by the Corporation would bind the individual corporators. 

This case is opposed to the Massachusetts cases, and I am not 
called upon to say which I should be disposed to adopt. It is suffi- 
cient to say, that in the one case the Court did not consider the 
alteration in the charter as a fundamental change in the structure 
of the association ; while in the other, it was so considered. And 
as this preliminary question is determined, so the result must fol- 
low. I apprehend neither the case of Lincoln and Kennebec 
Bank v. Richardson, 1 Greenleaf, 79, or of Foster et al. v. The 
Essex Bank, 16 Mass. Rep. 245, has any material bearing upon 
the question, to show that the plaintiff was bound individually by 
the majority vote of this Corporation. 

The case of Ware v. The Gfrand Junction Water Company, 13 
Cond. Chan. Rep. 126, has been relied upon to defeat the equity 
of this bill. The Vice Chancellor allowed a special injunction, in 
the terms of the prayer of the bill; the first branch of which 
restrained the Company from making any application to Parlia- 
ment, or taking any other proceedings for obtaining such an altera- 
tion in the original charter, as was desired; and the second branch 
merely restrained them from carrying those alterations into execu- 
tion, independently of such legislative sanction ; or from using, or 
permitting to be used, the seal, name, funds, credit and officers of 
the Company, with a view to effect any such purpose, under their 
existing constitution. The Lord Chancellor supported the injunc- 
tion of the Vice Chancellor, so far as related to all such acts as 
were not authorized by the then present constitution of the Com- 
pany; but dissolved it, so far as to permit the Company, as a qua 
corporate body, to apply to Parliament for an alteration in their 
charter, so as to authorise the change desired ; but restrained them 
from applying their corporate funds to that purpose. The Chan- 
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eellor proceeded upon the ground, that it was an incidental right 
in the corporators, as a qua corporation, to apply for such a 
change ; and that the plaintiff subscribed for stock, subject to such 
a contingency ; and that all the arguments touching the proposed 
change, were proper for a committee of the House of Lords, or 
Commons. He evidently goes upon the ground, that Parliament is 
the proper place to meet the question; and that if Parliament 
decide to make the alteration proposed, it is binding upon all the 
corporators. I apprehend, that the views expressed by the Lord 
Chancellor in that case, if sound, must rest upon one of two 
grounds : either that the change asked for in the charter was not a 
fundamental one, or else upon the ground of the transcendent 
powers of a British Parliament. It is evident that Lord Brougham, 
in the case of Ware v. The Grand Junction Water Works, 
grounds himself upon the sovereign and uncontrollable powers of 
the Parliament. The change in the charter, asked for in that case, 
would, under most, if not all the decisions in this country, be 
regarded as a fundamental one. The argument of Lord Brougham, 
at least in one particular, does not seem very sound. He says : 
" The Company ought to have the power of obtaining an alteration 
in their constitution, or that the plaintiff ought to have come in as 
a member of it under certain conditions and limitations" But 
would the conditions and limitations be more sacred than the Con- 
stitution itself? and if Parliament might change the constitution, 
might they not dispense with the conditions and limitations? See 
Amer. Law Mag. vol. 6, p. 93. But with us, no legislature can 
transcend the bounds of the constitution. 

In the case of Coleman v. Eastern Counties Railway Compa- 
nies, 10 Beavans' Rep. page 1, the Directors of the Railway Com- 
pany, for the purpose of increasing their business, proposed to 
guarantee certain profits, and to secure the capital stock of an 
intended steam packet company, who were to act in connection with 
the Railroad Company; and it was held not to be within their 
power ; and they were restrained by injunction, upon the applica- 
tion of a shareholder, even though it appeared that the share 
holder was suing at the instigation of a rival company. The Mas- 
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ter of the Rolls, Lord Langdale, says, "that such a circumstance, 
in itself, was not sufficient to prevent the orator from obtaining a 
special injunction, upon the merits of his case." In the recent 
case of Munt v. The Shrewsbury and Chester Railway Company, 
3d vol. of English Rep. in Law and Equity, p. 144, the defend- 
ants, by various acts of Parliament, were empowered to construct 
Several railways, and also to build wharves and warehouses, for the 
purpose of the traffic of the Company, upon the banks of the river 
Bee. The Railway Company brought a bill into Parliament, to 
empower them to improve the navigation of the river Dee, having 
no power to apply any of the capital of the Company to that pur- 
pose, under the original charter. Upon the application of a single 
shareholder, it was held that the Directors could not apply any of 
their funds in improving the navigation of the river Dee, or in pay- 
ment of the expenses of getting a bill through Parliament for that 
purpose; and an injunction was granted to restrain them from so 
doing. In that case, it was a conceded fact, that the prosperity of 
the Railway Company depended materially upon the navigation of 
the river being kept in good condition, and that it was then in a 
state of deterioration; and the Company had actually expended 
two thousand pounds upon the river before the bill was brought. 
The Master of the Rolls says, "so far as the power of a Court of 
Chancery extends, it has unalterably decided, that companies pos- 
sessed of funds for objects which are distinctly defined by act of 
Parliament, cannot be allowed to apply them to any other purpose 
whatever, however beneficial or advantageous it may appear to be 
to the Company, or to individual members of the Company." The 
injunction not only stayed them from expending any further sums 
of money upon the river, but from applying to Parliament for an 
alteration of the charter, at the expense of the Corporation. 

If, in a case like the present, the majority cannot bind the mino- 
rity, it is plain that there is an equity in this bill, and that the 
defendants can stand in no better situation than if they had, by a 
vote of the Company, proceeded to build the extension, and to 
apply the funds and credit of the Corporation to that purpose, 
without any additional act of the Legislature. The case of Living- 



RECENT AMERICAN DECISIONS. 167 

stone v. Lynch, et al., 4 Johns. Ch. Rep. 573, was the case of a 
voluntary association, under the name of the North River Steam 
Boat Company ; and a majority, without the consent of the mino- 
rity, changed, hy a vote, the articles of association, and proceeded 
in their business according to their new articles. The bill was 
brought by the plaintiff against the majority of the Company, to 
have the rights of the association reinstated on their former basis ; 
and the Chancellor decreed the new articles null and void, and set 
up the old articles, and enjoined all further proceedings under the 
new articles. In the case of Natusch v. Irving et al., 1 which was 
also the case of a voluntary association, an injunction was allowed 
to restrain them from going into a business not within the scope of 
the original articles; in pursuance of a vote of the majority. And 
in that case, before the hearing, the defendant had offered to pay 
back all that the orator had paid into the Company, with interest 
from the date of the payment, and also to fully indemnify him 
against all loss, by the transactions of the Company, already had or 
thereafter to be had, in the business, which was beyond their ori- 
ginal articles. Lord Eldon, to this part of the case, replies, in sub- 
stance, that it is not competent for any number of persons, in a 
partnership (unless so provided for,) formed for specified purpohes, 
to effect that formation by calling upon some of their partners to 
receive back their capital stock and interest, and quit the concern — 
which, in effect, would be merely compelling them to retire upon 
such terms as should be dictated to them, so as to form a new 
Company ; and that it is the right of a partner to hold his associ- 
ates to the specified purposes, whilst the partnership continues, and 
not to rest upon indemnities with respect to what he had not con- 
tracted to engage in ; and that a partner cannot be compelled to 
part with his shares, though for double what he originally gave for 
them; and that it may be his principal reason for keeping them, to 
have the partnership carried on according to the original contract. 
This doctrine of Lord Chancellor Eldon necessarily grows out of 
the doctrine, that it is the business of the courts of justice to 

1 Reported in the appendix to Gow. Part. 576. 
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enforce the contracts of parties, not make them. To give to courts 
not only the power to enforce, but also the power to make, or even 
modify in one iota a contract fairly made, would be the rankest 
despotism. 

I am not ready to suppose the Directors, in procuring the act of 
1850 to be passed, or the Corporation, in accepting that act, acted 
in bad faith to any of the old stockholders ; but doubtless they were 
governed by the most honorable motives, and meant it for the best 
good of all concerned, notwithstanding the allegations in the bill. 
The case is not put at all upon the allegations in the bill, imputing 
bad faith to the Directors in obtaining the act of 1850. If it was, 
it would be very material to the merits of the question that the bill 
should be answered. The ground assumed is, that this Corporation 
had the funds of the original stockholders for an object distinctly 
defined in the original charter, and that they cannot be allowed to 
apply them to any other purpose whatever, without the consent of 
the stockholders ; and that, to do it, would be a breach of trust.* * 

Where it is clearly shown that a corporation is about to exceed 
its powers, and to apply their funds or credit to some object beyond 
their authority, it would, if the purpose of the Corporation was car- 
ried out, constitute a breach of trust ; and a court of equity cannot 
refuse to give relief by. injunction. See Aagar v. The Regent's 
Canal Company, Cooper's Equity Rep. 7T. The River Ban Navi- 
gation Company v. North Midland Railway Company, 1 Railway 
Cases, 153-4. The case from the 1st vol. of Railway Cases was 
before the Lord Chancellor, and he uses this language : " If these 
companies go beyond the powers which the Legislature has given 
them, and in a mistaken exercise of those powers, interfere with the 
property of individuals, this Court is bound to interfere ; and that 
was Lord Eldon's ground in Aagar v. the Regent's Canal Com- 
pany. The Lord Chancellor further adds : " I am not at liberty 
(even if I were in the least disposed, which I am not,) to withhold 
the jurisdiction of this Court, as exercised in the case of Aagar v. 
The Regent's Canal Company." In that case Lord Eldon pro- 
ceeded simply on the ground that it was necessary to exercise this 
jurisdiction of chancery for the purpose of keeping these companies 
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within the powers which the acts give them. And it is added : 
"And a most wholesome exercise of the jurisdiction it is; because, 
great as the powers necessarily are, to enable the companies to 
carry into effect works of this magnitude, it would be most prejudi- 
cial to the interests of all persons with whose property they inter- 
fere, if there was not a jurisdiction continually open, and ready to 
exercise its power to keep them within their legitimate limits." 
It cannot justify the Chancellor in refusing to exercise the jurisdic- 
tion of chancery, because the defendants may claim the right to 
proceed under color of the act of 1850. It is a settled principle, 
that the circumstance of the defendant's acting under color of law, 
simply, can form no justification. The question, after all, will be ; 
does the law justify the act which is being done, or threatened to 
be done ? Osborn v. The Bank of the United States, 9 Wheaton, 
738. If a law is unconstitutional, it can give no authority. If the 
power it confers is abused or exceeded, the person acting under the 
color of law is a wrong doer. In the case at bar the Corporation 
had no power to build the extension under their original charter ; 
and the act of 1850 is not binding upon the orator without his 
consent. 

The injunction must, therefore, be allowed; but only so far as to 
restrain the defendants, until the further order of the Chancellor, 
from applying the present funds of the Corporation, or their income 
from their present road, either directly or indirectly, to the pur- 
pose of building said extension in said road, or to pay land damages 
and other expenses which may be contingent upon the building of 
it ; and also from using or pledging, directly or indirectly, the cre- 
dit of the Corporation in effecting the object of the extension; and 
at the same time, the Company will be left at liberty to build the 
extension with any new funds which they may see fit to obtain for 
that specific object. 1 

1 It is due to the learned Judge who delivered this able and elaborate opinion, to 
say that it is not printed in this Journal entire. Its length was such as to forbid it. 
It is believed, however, that every material part is here presented. Eds. Am. L. 
Reg- 



